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A. BACKGROT'IÍD FACTS1

On May 15, 2014, a Suffol_k County grand jury

returned two indj-ctments against the defendant, Aaron

Hernandez, for murder, in viol-ation of G. L. c. 265, S

1. The grand jury al-so returned indictments on three

counts of armed assaul-t with intent to murder, in

viol-ation of G.L. c. 265, S 18 (b), assaul-t and battery

by means of a dangerous weapon in viol-ation of G. L.

c. 2 65, S 154 (b) , and carrying a firearm without a

l-icense of G.L. c. 269, S l-O (a) .2 Approximately one

rNot intended as an exhaustj-ve list, but a sunìmary2 Indictment No. SUCR2074-LO4i-1



year fater, on May 8, 2015, the Suffolk County grand

jury returned an additional- indictment against the

defendant for intimidation, in violatj-on of G. L. c.

268, S 1383 for an incident that allegedty occurred on

February 13, 20L3, in the State of Florida.

The current defense attorneys filed appearances

on behal-f of Mr. Hernandez on June 9, 201,6, barely (1)

seven months ago. At that ti-me, the Supreme Judicial_

Court had not decided defendant's petition for relief

pursuant to G. L. c. 2I7, 53 filed on December I, 20]-5

or the Commonwealth's appeal filed on April 8, 2016,

significant discovery remained outstanding, and

substanti-ve moti-ons still- needed to be fiÌed and

rulings made. In addition, since newly hired defense

attorneys assumed representation, the Commonweal-th has

provided, and is providing, .l-ate disclosure of a

number of witnesses, some of whom reside out of state,

voluminous forensic reports, and police reports. For

these reasons, whj-ch are detaifed below, the defendant

moves for a contj-nuance of the currently scheduled

tri-al- date.

3 Indictment No. SUCR2O15-10384



(1) Historical. developnent of the two indictuents¿

Mr. Hernandez \^ras arraj-gned on indictment number

SUCR2014-104I1 on May 28, 2014. On that date, Mr.

Hernandez was represented by prJ-or counsels Charfes

Rankin, James Suftan and Michael Fee.

On June 9, 2014, the Commonwealth filed a Notice

of Discovery f.

On June 24, 2074 the case \^ras scheduled as a

Track C Case and a presumptive triaf date set for May

28, 2075.

On JuJ-y 2, 2014, the Commonweal_th f iled a Notice

of Discovery II.

On August 14, 2014, the Commonwealth filed a

Notice of Discovery III. On that date, the case \^ras

continued by agreement to October 2I, 2074 for further

status conference.

On October 21, 2074, the Commonwealth filed

Notice of Discovery IV and the case h¡as continued to

November 25, 20L4 for pretrial hearing.

On November 25, 2014 the defendant moved for a

continuance of the trial date which was allowed. On

the same date, the Commonweal-th fil_ed a Certificate of

a Not an exhaustive lj-st,
court proceedings

but a summary of relevant
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CompLiance regarding pretrial discovery and a Notice

of Discovery V.s

On December 18, 2014, the Commonweal_th fil_ed an

additional Notice of Dj-scovery VI.

On NJay 2L, 2075, the Commonweal-th fil_ed Notice of

Discovery VII, a motion for a court order permitting

exhaustive testing of a swab indicating that forensic

di-scovery \tras not yet compJ_ete by May 21, 2015.

On June 4, 2015 the Court ordered further

dlscovery motions filed by JuIy 24, 201,5 and the case

\^ras continued to September 15, 2075 indicating that

discovery was not complete by that time, which was

over a year after Mr. Hernandez,s arraignment.

On June 9, 2075 and JuIy 17, 2075, the

Commonwealth filed an additional Notices of Dlscovery

VffI and IX respectively.

5Mass. R. Crim. P. 1a(a) (3) states in no uncertain
terms: \rWhen a party has provj-ded al_1 di_scovery
required by this rule or by court order, it shafl_ file
with the court a Certificate of Compliance. The
certificate shafl- state that, to the best of its
knowledge and after reasonabl-e inqulry, the party has
disclosed and made avail-able aIL itela.s subject to
discovery other than reports of experts, and shall
identify each item provided. If further discovery is
subsequently provided, a supplemental_ certificate
shall be filed with the court identifying the
additional items provided. " (italics added)



On July 23, 2015, the defendant while represented

by prior counsel filed a Motion to Suppress the search

of a 2006 Toyota.

On August 4, 2014, the case r^/as continued by

agreement to September 22, 20L5.

On September 22, 2015, the Commonweafth filed yet

another Notice of Discovery X and the matter was

continued to October 6, 201-5 to address "further

motions before Judge Locke."

On October 6, 2075, heari-nqs hrere hel-d on

Defendant's Motion to Suppress and Motion to Dismiss.

The case b/as continued to October 13, 2075 for further

hearing on motions. On this date, the Commonwealth

also filed a memorandum pertaining to the applJ_cation

of search warrant for a cell- phone in the possession

of Ropes and Gray LLP and a Rule I1 Motion for Third

Party Records.

On October 13, 2015 the trial date of December 7,

20156 was cancell,ed and the trial \^ras continued to

January 79, 2016 by agreement.

6 It's unclear from reading the on-Iine docket when the
December I, 201.5 trial date was initially schedul_ed.



Between October 2015 and January 79, 2016,

multiple motions \^¡ere filed by the Commonweal-th and by

the defense team at that time.

On November LJ, 2015, the Court conducted

hearings on motions and continued the matter to

December I, 20L5 for status.

On December 7, 2015, the defendant fil-ed for

refief pursuant to G. L. c. 2!I, S3i

On December 4, 2015r âo agreed upon motion to

continue the trial- date was fil-ed by the parties.

On December 23, 20L5, the Court cancelled the

trial date of January 19, 201-6 and converted that date

to status hearing presumably due to the pending

Supreme Judicial Court's rulings.

On February 26, 2016 a motion hearinq was hel-d

and the matter was taken under advisement.

On March J, 2016, Judge Jeffery Locke issued

rulings on Commonwealth's Motion for Rule I1

Production of cel-l phone from Rope and Gray LLP and

the Commonwealth filed an application for a search

warrant -

7 .Tudgment on Rescript \^/as issued on September 20, 2OL6
only three months after thre current defense team
assumed representation of Mr. Hernandez and filed
appearances.



It appears from the readi-ng of the docket that

the case remained essentially ín l-imbo from March J,

20L6 until the new defense lawyers filed their

appearances on .June 9, 20L6. On March 23, 2016, the

Court took motions under advisement and rendered a

decision on March 25, 2016.

On March 23, 2016 a motj-on hearing occurred

regarding the Commonwealth's Motj-on to CompeJ- Evidence

and Motion for Anticipatory Search Warrant and the

matters were taken under advisement.

On March 25, 20L6 the Court al_l_owed the

Commonweal-th's Motion to Compel Evidence and denied

the Commonweal-th's Motion for an Anticipatory Search

Warrant.

On April B, 20L6, the Commonwealth filed an

appeal under G. L. c. 277, 53 with the Supreme

Judicial- Court regarding the denial- of its application

for an anticlpatory search warrant.

On April I1, 2016, the Supreme Judicial_ Court

issued Notice of Assembly of the record indicating

that the matters on appeal were not yet resol_ved.

On April 26, 2016, the defendant fil_ed an ex

parte motion for l-eave which was ordered sealed by the

Court.



On May 10, 2016, the Defendant's motion for leave

r^/as allowed without objection from the Commonwealth.

On June 9, 2016 the new defense attorneys filed

appearances on behalf of Mr. Hernandez and moved for

pro hac vice appointment of four (4) attorneys

Ii-censed in other states.

On June 2I, 201,6, the Court al-lowed defendant

motions to al-l-ow the new attorneys to practice pro hac

vice on thi-s case.

On JuIy 2L, 2076, the new defense attorneys made

their first in court appearance in this case. At that

time, the Court allowed predecessor counse.l-s' motion

to withdra\^/. At this tj-me the previously fil-ed

petitions under G. L. c., 2tI, S 3 were still- pending.

The case i^ras continued to August 16, 20L6 f or

"litigation control- conference and trial- date

sel-ection. "

On August L2, 2076, the Commonwealth fil-ed a

motion in limine for in-court identification of the

defendant.

On August 16, 2076 the court schedul-ed a trial_

date for February 13, 2071. At that time, defense

counsel expressed to the court that six (6) months was

insufficient time to prepare for trial qiven the



vol-uminous nature of the case, the need to review

discovery to date to determine what remained

outstanding, and to determine what additional motions

to file, the necessity of more time to conduct

investì-gations of mul-tiple witnesses in different

states to prepare an adequate defense. Defense

counsel- al-so stated that upon initial review

significant discovery remained outstanding and that

the defense planned to file additional discovery and

substantive motions. The case h/as continued to

October 5, 2076 for status conference and to address

the inspection of evidence and any discovery motions

and pretrial motions.

On August 29, 2016, the Commonweal_th f iled a

Motion for a Search Vùarrant which was allowed on

August 31, 2016.

On September 16, 2016 the defendant filed a

motion in limine to preclude aÌl Impermissibl_e

Identification testimony.

On October 4, 20L6, the defendant filed

additional motions in limine regarding admissibility

of certain forensic evidence, di_sclosure of prior and

subsequent bad acts, and motj-on for list of witnesses,



al-l- of which fall, under mandatory discovery under

Mass. R. Crim. P. 14.

On October 5, 2016, the Commonwealth fil-ed a

Notice of Discovery XIIf and a compliance date was

schedul-ed for all outstanding discovery by November L,

2016. Presumably based on the assumption that the

Commonweal-th woul-d compJ-y with the court ordered

discovery compliance date of November I, 2016, the

court further ordered the defendant to fil-e a

substantive motion to suppress by November 15, 2076.

The case \^/as scheduled for status conference on

December 7, 2016

The Commonwealth was not in compliance with

discovery by November I, 2016 as ordered by the Court.

On November 15, 2016, the defendant filed a

motion seeking mandatory discovery of Prospective

Expert Testimony and Forensic Testing and a Motion to

Suppress.

On November 22, 2076, the defendant filed an

additional- discovery motions and a Rul-e 71 Motion for

Third Party Records after it was discovered that a

private corporation providing phone system services to

correctionaf institutions within the Commonweal-th \^/ere

l0



recording conversations of the defendant that may have

violated the Attorney-Client Privilege.

On December 2, 2076, the Commonwealth filed a

Motion in Opposition to the Defendant's Motj-on to

Excl-ude Firearms Analysis Testimony.

On December J, 2076, the ordered further out of

court filing of motion by December 16, 2016. The

Commonweal-th filed another Certificate of CompLiance,E

Notice of Discovery XII and XIfI, and various

oppositions to defendant's motions. The Defendant

filed another discovery motion seeking crj_minal_

background checks of all civil_ian witness, another

matter deemed mandatory discovery. In fact, after

hearing on the motions, the Court ordered the

Commonwealth to comply with all_ outstanding discovery

withía tea (70) ùys. On December 16, 2011, due to

continued outstanding discovery, the defendant filed

additional discovery moti-ons regarding the forensic

analysis and criminal background checks of the

Commonweal-th's civilian witnesses. The Court on this

date issued its decision denying the defendant's

motion to suppress the contents of the cel_l- phone

which previously argued.

ll

I See footnote +5



On December 20, 20L6, the defendant moved for a

continuance of the trj-al- date, which was denied. The

defendant also fited a Motion to Suppress

fdentification and multiple motions in limine showing

sincere efforts to address the outstanding and

unresolved matters as efficiently as possible.

On January 9, 2016 the Court issued multiple

decisions on motions filed, in particufar, regarding

the defendant's motion to suppress identification

evidence and testimony, defendant's motion in limlne

to precJ-ude reference to a gun related tattoo, which

h/as denied.

On January 73, 2076 both parties file motions

pertaining to jury selection and voir dire.

On January 18, 2076, the Court issued its ruling

denying the defendant's motion to suppress the

contents of a cell phone. The defendant filed

additional- discovery motions: motion to subpoena to

view and examine evldence in possession of Pal-m Beach

County (Florida) Sheriff's Office, rule I'l motion for

production of third party document rel-ated to the

sentencing agreement of the Commonwealth's witness who

received total immunity in exchange for his

cooperation, motion in fimine to discl-ose promises,

t2



inducements and rewards, which j-s mandatory under rule

L4, motion to compeJ- buccal swab of a Commonwealth

witness as DNA evidence will be prominent in this

A' Qô

On January L9, 2076, the Commonwealth filed

Notice of Discovery XIV, and various oppositions to

defense motions.

On January 20, 20L6, the defendant a petition for

relief under G. L. c. 2II, S 3 regarding the denial of

his motion in l-imine on December 20, 201"6 at Suf folk

County Superior Court to 1) Excl-ude Any Testimony on

Firearms Analysis; 2 ) Excl-ude Any Testimony On

Firearms Analyses; and 3) Report The Questions Of Law

Raised fn Paragraphs f And 2 and requesting a stay of

the trial proceedings. As of the date of this motion,

the Supreme Judicial- Court has not ruled on

defendant's petition and motion to stay.

On January 24, 2011 the Commonwealth fiÌed a

Notice of Expert Di-scl-osure Statement and the court

allowed defendant's motion for expert testing.

On January 21, the Commonwealth filed a

supplemental motion in opposition to the defendant's

motion in limine for rel-ief based on the alleged

destructj-on of tangible evidence

13



(21 De1ay caused by appea1

Accordi-ng to the court docket, the trial date was

continued on November 25, 20L4 at the request of the

defenser or October 13, 201-5 at the request of the

Commonweal-th, on December 4, 2015 as joint motion

purportedJ-y after the defendant exercised his right to

petition the Supreme Judicial Court under G. L. c. t

2tL, S 3 in December 7, 2015. The Commonweal-th's

subsequently filed its own appeal under the same

statute on April 8, 2076. The Supreme Judicial Court

did not issue decisions on both appeals until_

September 19, 20L6, barely four (4) months ago, and

almost two (2) months after newJ-y hired defense

counsel-'s first filing of appearance on June 9, 2016.

As a resul-t of the Supreme Judicial Court's decisions,

the defense team needed to assess the landscape of

voluminous discovery to that point and in a hastily

fashion file the necessary dlscovery motions that

appeared the most obvious.

(3) Delayed Mandatory Discovery

Despite filing a Certificate of Compliance

attesting that its discovery obÌigations hÌere complete

14



on November I!, 20L4 and on December J, 2076, upon

review of the dockets this does not appear to be

accurate as there hrere a number of motions filed by

both sides since the Commonwealth's first certificate

of discovery until now. Again, on June 9, 20!6, when

the defendant's newly hired attorneys took over the

case two (2) appeals r^/ere stil-l- pending before the

Supreme Judicial Court. After the Supreme ,fudicial

Court's decision on September 79, 2076, the defense

filed essential dj-scovery motions and substantive

motions as ordered by the Court. Over the l-ast few

months the Court has made rulings on these motions

which affect the discovery landscape. In fact, âs of

the date of this moti-on, one decision is currently on

appeal with the Supreme Judicial- Court pursuant to G.

L. c. t 2I7, S 3. The parties are stil-l- waiting for

the court's ruling on that petition. Vüith that said,

the Commonweal-th has provided significant discovery

just in the last few weeks.

On January 9, 2017, the Commonwealth disclosed to

the defendant notice of eiqht (8) additional witnesses

they intend to call, namely: 1) Josh McDaniels, the

offensive coordinator of the Patriots, who presumably

j-s unavailable to the defense investigators because he

l5



is nor^r preparing his team to compete in the Super

BowI. The Commonweal-th alleges the defendant sent a

text message to Mr. McDaniels showing him another

tattoo that he received at the same time from tattoo

artist David Nelson wi-th the letters "CBS/WBS / IWBTG" .

According to Commonwealth, it expects Mr. McDaniel-s to

testify (if called) as to the meaning of those

Ietters. Obviously, the defense would need time to

interview Mr. McDaniels,' 2) Steve Burton, a TV sports

reporter for VüBZ-CBS Boston, who conducted an

interview of the defendant in December 20tI where the

meaning of his tattoos r^ras discussed. The defense is

still waiting to view this video prior to trial- and it

has not been disclosed by the Commonweal-th,' 3) Kelly

Whiteside, the Commonwealth expects wilt testify about

the meaning of every tattoo that the defendant has

placed on his body. Miss Whiteside interviewed the

defendant in October of 2009, and he specifically

discussed his tattoos and their significance. This is

the first instance the Commonweal-th has mentioned this

witness and her anticipated testimony; 4) Marissa

Pagan, who currently lives in Arizona, wj-J-l testify to

l6



certain purported prj-son callss with the defendant,

primarily from August 2076; 5) Renee Vühitney, who the

Commonweal-th only identifies as a friend of the

defendant through recorded prison call_s, but provides

no additional- information provided about her

anticipated testimony; 6) Efiseu Abreu, one of the

decedent's brother. The Commonwealth in its

discfosure admits their fail_ure to provide this

witness beforehand "was an oversiqht not incl_uding him

on Iits] prior potential- witness l_ist;" j) Robert

Settana¡ ân investigator in the Suffolk County

District Attorney's Offíce and apparently is assj_gned

to this case; 8) Gregory GuilJ_ette, an expert from

Gl-adiator Forensics who may be call_ed rel_ative to

software used for the celfular tower plotting. If

there is a possibility that he will be caÌled, we will

certainly provlde the same material_s and information

as h/e have agreed to provide with the other experts.

On January If, 2017, the Commonwealth provided

defense counsel- with a dropbox l_ink containlng

forensic fingerprint fifes, but the link does not

appear to work.

e on December 13, 2016 the commonwealth provided volumes of phone calls
purportedly made by Mr.Hernandez.

t7



On January 23, 201,1, the Commonwealth provided

defense counsel- with 1B pages of expert witness

disclosure and Curricul-um Vitae's. In the expert

witness disclosure, the Commonwealth notified the

defense for the first time that the medical- examiner

is going to testify. Specifically, "Dr. Lindstrom

wiII testify regarding the mechanism of death and the

Iength of time that each victim woul-d have been

expected to survive his wounds: Abreu - mj-nutes,' and

Furtado - seconds. " The Commonweafth is divuJ-ging

this anticì-pated testimony for the first time even

though these autopsies took place years ago. The

defense needs to review this anticipated testi-mony,

possibly draft and file an in limine motion

prohibiting this as it is not an element of a crime

and can only seek to inflame the passion and

prejudices of a jury and its probati-ve value is

outweighed by its prejudicial effect. ff the court is

goíng to al-Iow this inappropriate testimony the

defendant should be given more time to have this

intended testimony properly analyzed and prepare a

responsive expert report In the same expert wj-tness

discfosures for the first time, the Commonweal-th

provided notice of expected testimony of two (2)

l8



fingerprint experts, Kristen Tol-an and Deborah

Kosiorek, who wil-l testify that it is very unusual- not

to find usable fingerprints in a car. SpecificalJ-y,

the Commonweal-th's notice provides these witnesses

will- testify that it is unusual to have a motor

vehicl-e that lacks any friction ridge detail and their

observations that the vehicle appeared to have been

thoroughly cÌeaned and wiped down. Again, this is the

first time after years that the prosecution has

dj-scl-osed this as testimony. This should be barred

from being presented as there is simply no scientific

database that underlies this prejudicial and improper

scientific opinion testimony. If the prosecution had

discl-osed this years ago or even months âgo, the

defendant woul-d have included a request to have all-

the databases that this opinlon testi-mony relj-es upon,

including al1 the cases where these two (2)

fingerprint experts have examined automobj-Ies, the

name of the case, the background, the resul-ts, etc.

Vùith such l-ate disclosure, the defendant is simply

unable to do.

On January 27, 20L1, the Commonwealth notified

the defendant of several ne\^J civil-ian witness

t9



involvJ-ng specì-fics that absolutely require additional-

time for the defense to conduct its own independent

investigation into these individuals and their

anticipated testimony. The defense was afso informed

on this date that they are unable to obtain the

prosecutor's fil-e in Connecticut pertaining to one of

the witnesses who was given total immunj-ty in exchange

f or his participatj-on in the case. Vùithout bej-ng abl-e

to review Connecticut prosecutors file, the defense is

essential-ly handicapped from investigating whether

there was any additional- incentive in the Connecticut

case for his participation as a prosecutj-on wj-tness in

this case. Thus, the ability to properly and

thoroughly impeach this wj-tness is significantly

hampered. The defendant has filed a Rule I1 motion

for the documents, but this Court has not acted on

that motion as of the date of this motion.

On January 3I, 2011, the Commonwealth provided an

additional list of experts and reports, i-ncluding

Firearm Val-idation Studies for Det. Tyrone Camper,

Curriculum Vitae's for Christopher Rirtchell (AT&T)

and Todd Ritch (EMT), two (2) reports created by

United States Marshall Tony Visafl-i utilj-zing

"Gladiator Forensic" mapping software and addional

20



phone records, a receipt for the "black case" that

Boston Pofice Homicide Detectives received from the

Massachusetts State Pol-ice, which needs to be

inspected, three additional (3) police reports (two

for Je'relle Pierre in Florida and the other for

Jailene Diaz-Ramos) and one recent homicide

investigative report, alJ- of which require additional-

time to investigate.

B. LEGAI, åÀTAI,YSIS

Pursuant to Mass. R. Crim. P. 10, the factors the

judge shall consider in determining whether to grant a

continuance are: 1) whether the fail-ure to grant a

contj-nuance would J-ikely make continuation of the

proceeding impossi-ble or result in a miscarriage of

justice,' 2) whether the case taken as a whol-e is so

unusual- or so complex, because of the number of

defendants or the nature of the prosecution or

otherwise, that it is unreasonabl-e to expect adequate

preparation of the case at the time it is scheduled

for trial-.' 3) whether the overal-l- caseload of defense

counsel prohibits his making scheduled appearances,

whether there has been a failure of diligent

preparation by a party, and whether there has been a

2t



failure by a party to use due diligence to obtain

avail-able witnesses.

At this time if the trial proceeds as scheduled,

there is simply not be enough time for the defense to

review the discovery in its entirety, including the

vol-uminous recently provided discovery, interview

newly disclosed multiple witnesses in different

stat.es, and to formul-ate an adequate defense. If the

trial proceeds as scheduled, deni-al of this motion

certainfy will resul-t in a miscarriage of justice.

This is a highly complex case with the most serious

charge of First Degree Murder, which carries a penalty

of life in prison without the possibitity of parole.

The stakes are simply too high to force a newly hired

defense team to trail- for a case of this nature, with

the stakes this high, and with evolving compJ-exity of

discovery within eight (8) months from their initial-

appearance on the case, whiÌe the case has gone up on

appeaÌ at least three (3) times with one appeal stifl

pending and maybe more appeals to follow.

The decislon whether to grant a motion to continue

l-ies within the sound discretion of the trial

j udge . CommonweaLth v. Haley, 413 Mass . 'Ì7 0 , 1'7 5

Commonweal-th v. Habarek, 402 Mass. 105, 108(7ee2)

))



(1988). A denial- of a continuance will not constitute

error absent an abuse of that discretion.

Commonwealth v. Mamay, 401 Mass. 4I2, 4I9

(1-990). Commonwealth v. Bryer, 398 Mass. 9, 15 (1986) .

Commonwealth v. Miles, 420 Mass. 67 (1995).

However, a trj-al judge may not exercise his discretion

in such a \^ray as to impair a defendant's

"constitutionaf right to have counsel- who has had

reasonabl-e opportunity to prepare a

defense." Commonwealth v. Souza, 39'7 Mass. 236, 240

(1986), quoting Commonwealth v. Cavanaugh, 371 Mass.

46, 51 (7916). fn determining whether a trial- judge's

denial- of a continuance has viofated a defendant's

right to effective assistance of counsel and to due

process of Iaw, we must examine the "circumstances

present in Ithe] case, 'particularly Ithose] reasons

presented to the trial-

judge. "' Commonwealth v. Cavanaugh,

supra, quoting Ungar v. Sarafite, 37 6 U.S. 519, 589

(1,961) . Commonweal-th v. Pena, 462 Mass. 183, 190

(2072) .

The Supreme Judicial- Court has stated that there

is no "mechanical- test" for determining whether

the denial of a continuance constitutes an abuse of

23



dj-scretj-on because we must examine the unique

circumstances of each case, particuJ-arly the reasons

underlying the request. See Commonwealth v. Cruz,

supra at'141 ; Commonwealth v. Cavanaugh, supra at 51.

See al-so Ungar v. Sarafite , 316 U. S. 575, 589 (1964) .

A judge "should give t

judicial economy and t

not 'measurably contri

particular controversy

supra at 148, quoting

due weight' to concerns about

he avoidance of delays that do

bute to the resolution of a

.' " Commonweal-th v. Cruz,

Commonweal-th v. Gilchrest, 364

Mass . 212, 216-2"11 (]-973) .

See Commonweal-th v. Dunne , 394 Mass. 10, 14 (1985) .

At the same tíme, a "myopic insístence upon

expeditiousness in the face of a justifiable request

for delay can render the right to defend with counsel

an empty formal-ity." Commonweafth v.Cavanaugh,

supra, quoting Ungar v. Sarafite, supra.

"fn considering a request for a continuance, a

trial judge shoul-d bal-ance the movant's need for

additional time against the possible inconvenience,

increased costs, and prejudice which may be incurred

by the opposing party if the motj-on is

granted. " Commonweafth v. Gilchrest, 364 Mass . 272,

2'76 (1973).
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ff this Court applies the bal-ancing test of

Gilchrist, any inconvenience or increased costs to the

Commonwealth is minuscule compared to the potentiaÌ

life sentence the defendant faces if convicted

especialJ-y because defense hras afforded sufficient

time to prepare due to the deJ-ays in providing

mandatory discovery.

c. CONCLUSION

For al1

respectfully

motion for a

the above reasons, the defendant

asked this Honorable Court to all-ow the

three (3) month continuance.

Respectfully
on behalf of
Hernandez by
attorney,

Ronald S. Sullivan Jr.
DC Bar #45158
32 MilI Street
Cambridge, MA 02138
(617) 496-4111 Phone
(677) 496-227 7 Fax
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